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STATEMENT OF ISSUES PRESENTED

Q. Did the Circuit Court err in receiving into evidence the statements allegedly made
by the victim at the scene as dying declarations since the victim had not shown
that he believed he had been mortally wounded and that his death was imminent
when he made the statements and, therefore, did they fail to satisfy the
requirements for that exception to the hearsay rule?

A, The Circuit Court answered no.

Q. Had there been insufficient evidence adduced at the trial to establish the
defendant’s guilt, beyond a reasonable doubt, of Reckless Homicide in the
second degree and Possession of a Firearm by a felon and, therefore, should
the Court have granted the defense counsel’s motion to dismiss these two
Counts against him?

A. The Cireuit Court answered no.

Q. Was the defendant’s total sentence of 53 years, with 39 years of initial
confinement and 14 years of extended supervision unduly harsh and severe and
did it constitute an erroneous exercise of the Court’s sentencing discretion?

A, The Circuit Court answered no.

STATEMENT OF ORAL ARGUMENT AND PUBLICATION

It is not requested that this appeal be published and oral arguments are not necessary
because the issues in this matter may be decided on established principles of law in the
State of Wisconsin,




STATEMENT OF THE CASE- PROCEDURAL

1. A Criminal Complaint was filed in this case on August 28, 2013 in the Circuit
Court of Milwaukee County on August 28, 2013. It charged the defendant with Possession of a
Firearm by a felon, repeater, on August 19, 2013 at 2211 W. Burnham Street, Milwaukee,
Wisconsin. (Record R3, pp. 1-3; Appendix, pp. Al- A3).

2. The initial appearance was held on October 10, 2013, at which bail was set at
$7,500. (R47, pp. 1-10). The preliminary hearing was held over a period of two days, October
21 and October 29, 2913, (R48, pp. 1-4; R 49, pp. 1-13). At the close of the hearing, the Court
found probable cause to believe that a felony had been committed by the defendant and bound
him over for trial.

3. The Information was not filed until November 22, 2013, charging both Possession
of a Firearm by a felon, repeater, as Count 2, but adding the charge of Reckless Homicide in the
first degree, use of a dangerous weapon, repeater, as Count 1. That charge alleged that the
defendant had caused the death of JBP on August 19, 2013 at 2211 W. Burnham Street,
Milwaukee, Wisconsin. (R6, pp. 1-2; App., pp. Ad- A3),

4, The defendant was arraigned on the Information on November 22, 2013, at which
he entered a plea of not guilty to both counts. (R50, pp. 1-6). On January 10, 2014, the defense
filed Motions in Limine. (RS, pp. 1-3).

5. On January 24, 2014, the state filed a Motion to admit the statements of the
victim under the dying declaration exception of the hearsay rule, as well as 2 Motion to allow the
identification of the defendant as a gang member. (R10, pp. 1-11; App. pp. A6- Al6). On
February 10, 2014, the defense filed a Response to the State’s Motion. (R10, pp. 1-3; App. pp.

Al7- A19).




6. On March 5, 2014, the state filed an Amended Information, charging the same
two Counts as in the Information but adding that the defendant was party to a crime in regard to
Count 1, charging Reckless Homicide in the first degree. (R11; pp. 1-2; App. pp. A20- A21).

7. On March 5, 2014, a Motion Hearing was held in the Circuit Court of Milwaukee
County, the Hon. Jeffrey A. Wagner, presiding, regarding the state’s motion to admit the
statements of the victim under the dying declaration of the hearsay rule and to admit evidence
that the defendant had been a member of a gang. (R52, pp. 1- 29; App. pp. A22- A50). Officer
Derek Kitts of the Milwaukee Police Department testified as to the circumstances under which
he had questioned the victim and the victim’s statements to him at the scene. The defense
objected to the admission of the statements, However, the Court held that the statements were
admissible as evidence at the trial. The Court also held that statements relating to the
identification of the defendant by referring to his knick name, which included reference to his
gang’s name, would be admissible.

8. The case was called for trial on March 10, 2014 but adjourned because the state
had not been able to procure a witness named Juiquin Pinchard, who was a cousin of the victim
and who was present at the time of the incident. (R53, pp. 1-6). On March 14, 2014, Juiquin
Pinchard appeared in Court and a material witness order was signed by the Court in regard to
him. He was held on $10,000 bail. On March 20, Pinchard’s deposition was taken in which he
testified to the events that had allegedly occurred on May 28, 2011, during which his cousin had
been shot and killed. (R56, pp. 1-81).

9, On April 11, 2104, defense counsel, Craig Johnson, moved to withdraw as
counsel in the case, at the request of the defendant. The Court granted the motion, noting that

the jury trial date was set for June 23, 2014, (R57, pp. 1-3). On April 23, 2014, Kristian Lindo,




Assistant Public Defender, appeared and indicated that he would be representing the defendant.
(R58, pp. 1-4). On June 11, 2014, Mr. Lindo made a request for an adjournment of the trial.
That request was granted and the trial date was set for August 11, 2014. (R59, pp. 1-5). A final
pretrial conference was held on June 23, 2014. (R60, pp. 1-5).

10. On August 11, 2014, the jury trial in this matter commenced. Just before the trial
was about to begin, the Court noted that two days before, he had received a letter from Attorney
Kovac, requesting that he be substituted as counsel for the case but that he could not be present
for the trial on August 11. The Court denied that request, stating that the trial was going to
proceed as scheduled. At that point, Attorney Kovac appeared and indicated that the defendant
wanted certain things investigated, including some phone call records. The Court indicated that
the state would make the records available to the defense. The Court noted that Mr. Kovac had
not filed a substitution of counsel notice, that there was no cause to delay the trial, and that it
would not allow Mr. Kovac to be substituted as counsel. The trial then proceeded with Mr. Lindo
as counsel.

11, The trial continued before the Hon. Jeffrey A. Wagner, presiding, with Grant
Huebner, Assistant District Attorney, representing the state, and Kristian Lindo, Assistant Public
Defender, representing the defendant. The trial continued until August 13, 2014, at which time
the jury rendered its verdicts. It found the defendant guilty of both Counts. The Court ordered a
presentence investigation to be conducted.

12. On October 10, 2014, the defendant appeared in the Circuit Court of Milwaukee
County, the Hon. Jeffrey A. Wagner, presiding. (R68, pp. 1-24; App. pp. A51-—A74). The state
was represented by Mark Williams, Assistant District Attorney, and the defendant was

represented by Mr. Lindo. The Court noted that it had received the presentence investigation



report and Mr. Lindo noted certain errors in the report. Mr. Williams, who had not been the trial
attorney for the state, indicated that the state was recommending a sentence, for Count 1, of 48
years, with 38 years of initial confinement and 10 years of extended supervision. He also
indicafed that the state was recommending a sentence of 8 years for Count 2, with 4 years of
initial confinement and 4 years of extended supervision, to run consecutively. Ie also noted that
there were restitution requests made by two people who had been involved in the incident in the
amount of $6,980.05.

13. The Court sentenced the defendant to 45 years for Count 1, with 35 years of initial
continement and 10 years of extended supervision. The Court also sentenced the defendant to 8
years for Count 2, with 4 years of initial confinement and 4 years of extended supervision, to run
consecutively. It also ordered restitution to be paid in the amount of $6,980.05. A Written
Explanation of Determinate Sentence, dated October 10, 2014, was filed. (R33, p. 1; App. p.
AT5). A Judgment of Conviction was also filed on October 10, 2014, (R37, pp. 1-2; App. pp.
AT76- ATT).

14. A Notice of Intent to pursue Postconviction Relief was filed on October 17, 2014.
(R39; p. 1; App. p. A78). An Order Appointing Counsel was filed on November 11, 2014,
appointing Esther Cohen Lee as appellate counsel to handle the appeal.

15. On May 15, 2015, a Postconviction Motion to Vacate the Defendant’s
Convictions or, in the alternative, to Vacate his Sentences and Resentence him was filed in the
Circuit Court of Milwaukee County. (R41, pp. 1-24; App. pp. A79- A102). A packet containing
the relevant Exhibits was also filed. (R42, pp. 1-69). Since the Postconviction Motion was in
excess of 20 pages, a Motion for permission to file the Postconviction Motion in excess of 20

pages was also filed. (R43, pp. 1-2).




16.  On May 22, 2015, the Circuit Court of Milwaukee County issued a Decision and
Order granting the request to file the Motion in excess of 20 pages. However, it also denied the
Postconviction Motion. (R44, pp. 1-2; App. pp. A103- A104).

17. A Notice of Appeal, dated June 1, 20135, was duly filed on behalf of the
defendant. (R45, p. I; App. A105). On June 4, 2015, an Order Appointing Counsel was filed,
appointing Esther Cohen Lee to represent the defendant in the Court of Appeals. (R---; App. p.

A106).




STATEMENT OF THE CASE- FACTUAL

A. The Events I .eading up to the Altercation

At the trial of this matter, the victim’s cousin, Juiquin Pinkard, testified to the events that
led up to the shooting of the victim, JBP. He testified that at one time, the defendant and
Christina Deberry were a couple and that they had a son together. (R65, p. 44). At the time of
the incident, the son was four years old. (R635, p. 19). Eventually, Christina and the defendant
broke up and eventually, Christina began to go with Juiquin. Christina stated that they had gone
together about two years before this incident. (R65, p. 24).

On August 19, 2013, Christina said, she had been at her mother’s house, about two
blocks from the scene of this incident. She said that at one point, Juiquin had called her and told
her that the defendant had had “words” with him over the telephone. (R65, p. 25). After she had
received that call from Juiquin, she said, she went over to the house of James Lane at 2211 W,
Burnham Street in Milwaukee. Lane is the uncle of both Juiquin and the victim, JBP. (R65, p.
42). Christina said that she had driven to Lane’s house in her red car and that after she had
parked it, she had walked over to where Juiquin was standing. She said that she was standing
with her brother, Jeffrey Rimmer, and a long-time friend, Edgar Maisonet. (R65, p. 27).

Edgar testified that he had grown up in the area where Juiquin, the victim, and the
defendant lived, in the area of 21* Street. (R64, p. 91). He said that the defendant was known
by the nickname, “Ant”. (R64, p. 88). He said that on August 19, 2013, he had been driving his
truck in the arca of Burnham and 22™ Street when he saw Juiquin, who flagged him down.

(R64, p. 94).



B. The Shooting of the Victim, JMP

There was a great deal of conflicting testimony about what happened after Juiquin had
flagged down Edgar. Juiquin testified that after he had flagged down Edgar, he talked to Edgar
about having a fight with the defendant. (R65, p. 44). Juiquin said that he told Edgar that he had
heard some things about “bad blood” between the defendant and him. He said that he told Edgar
to call the defendant and tell him that they should have a fist fight and then shake hands and that
then it would be all over with. (R635, p. 45).

Juiquin and Edgar were then standing next to Edgar’s truck on the corner of 22" and
Burnham. While they were standing there, Juiguin said, Edgar called the defendant and told him
that he and Juiquin should have a fist fight with each other.

Juiquin said that when Edgar called the defendant and told him about the fist fight, the
defendant told him that he did not want to go over to that area and that, instead, Juiquin should
go to the area of 21 Street and Scott Street. (R65, p. 46). Juiquin, hdwever, said that he told
Edgar that he would not go over to that area and that he wanted the defendant to go to the area
where he and Edgar were located. At first, Juiquin said, the defendant said no but that then he
called Edgar back and said that he would go over there. (R65, p. 47). Shortly after that call,
Juiquin said, the defendant called him and said, “come out here, I'm out here.” (R635, p. 49).

The problem with Juiquin’s testimony is that when Edgar testified at the trial, he denied
that any of that happened. Edgar testified that after Juiquin had flagged him down, he had left
the area in his truck for about one-half hour and that he had then returned to the area. When he
returned, he said, Juiquin and JBP were both there. (R64, p. 95). He denied that Juiguin had told
him to call the defendant to tell him that he wanted to have a fist fight with him. (R64, p. 105).

He also denied that he had been acting as a mediator between Juiquin and the defendant. (R64,



p. 107). He further denied that the defendant had agreed to fight with Juiquin. He also denied
that he had ever said anything like that to the police. (R64, p. 107).

The state then called Detective Patrick Pajot as a witness to impeach Edgar’s testimony,
even though Edgar had been called as a witness for the state. Pajot testified that on August 22,
2014, Edgar had been arrested and charged with obstructing justice because he kept giving
inconsistent versions of what happened. (R65, p. 13). Pajot testified that Edgar had told him, on
August 23, 2014, while he had been in custody on the obstructing justice charge, that while he
had been driving in the area of Burnham and 23" Street on August 19, 2014, Juiquin had flagged
him down.

Pajot said that Edgar told him that Juiquin then asked Edgar to call the defendant and tell
him to come to that area to fight. Pajot also said that Edgar had told him that he was acting as
the mediator between Juiquin and the defendant. (R635, p. 8). Finally, Pajot testified that Edgar
had told him that the defendant had called him on his cell phone about five to ten minutes before
the incident had begun and that the defendant had told him he was on his way over to that area.
(R65, p. 9).

In regard to the incident itself, Juiquin testified that when the defendant called him and
told him to come out and that he was there, he had been standing in back of Edgar’s truck on
22" Street. Juiquin also said that Christina, her brother, Jeffrey, James Warfield (known as
Dinkes), Edgar and JBP were all there with him. (R65, p. 49). He said that it was hot outside
and that there were a lot of other people in the area too. (R65, p. 49).

Juiquin said that when he walked around the corner of 22" Street and Burnham, he did
not see the defendant at first but then he saw him across the street, in front of the house that was

across the street from Lane’s house. (R65, p. 50). When he saw the defendant, Juiquin said, he




took his shirt off because he wanted the defendant to know that he did not have a gun and that he
just wanted to fight. (R65, p. 54).

Juiquin said that he then walked directly in front of Lane’s house and that when he first
saw the defendant, the defendant was walking down the street with two other men. (R65, p. 50).
He said that he also saw a man walking on the same side of the street as Lane’s house and that he
was walking slowly with his head down. (R65, p. 50). When Juaquin saw that man, he said, he
turned to JBP, who was standing next to him, and said, “Watch dude.” (R65, p. 51).

Then, Juiquin said, he saw the defendant across the street but he could only see the upper
half of him at first because there were cars parked in front of him. He also said that he saw two
other men with him. (R65, p. 52). By that point, Juiquin said, he himself was standing in the
street. (R6S5, p. 53). When Juiquin saw the defendant’s upper half, he said, he could see that the
defendant had a gun out. (R6S5, p. 53). As soon as he saw the gun, he said, he yelled, “gun, gun,
he got a gun.” Then, Juiquin said, the defendant started shooting. (R65, p. 55). He said that he
may have seen another one of the men with a gun but that he could not be sure. (R65, p. 57).

Juiquin said that when he saw the defendant with the gun, the defendant did not have the
gun pointed directly in front of him but instead at a diagonal in front of him. (R65, p. 58). When
the defendant raised his gun, Juiquin said, he was not sure that he had it pointed at him but when
he heard the shots being fired, he just took off running. (R65, p. 58). At that point, Juiquin said,
he saw JBP shoot a gun towards the defendant and the other two men. (R65, p. 58). Juiquin
insisted that he did not know that JBP had had a gun on him at that time. And he insisted that he

had no reason to believe that he had had a gun on him before the incident. (R65, p. 55).




C. Inconsistencies in the Testimonyv of the Prosecution Witnesses

Some of the testimony given by Juiquin, however, had not been true. On March 20,
2014, Juiquin had been taken into custody as a material witness and had been required to give a
sworn deposition in open court before he could be released. He testified at the deposition that
ten minutes before the incident, JBP had asked to see the hat that he had been wearing and that
JBP had snatched the hat off of his head. When Juiquin grabbed the hat back, he said, he noticed
that there was an outline on the shirt of JBP which he believed to be the outline of a gun. (R56,
pp. 50, 53).

In any case, Juiquin testified at the trial that he had seen the defendant and two other men
walk towards him across the street. (R65, p. 56). However, at the deposition, he testified that
there had been only one other person with the defendant- a man with dreadlocks. (R56, pp. 29,
30). At the trial, Juiquin admitted that prior to the trial, he had watched a video of the incident
which had shown that there had actually been two men with the defendant. He said that it could
not been seen on the video who the men had been and he did not recognize the two men. (R6S5,
p. 66).

There was yet another large inconsistency in the testimony of the state’s witnesses. One
of the men who had been standing with Juiquin and JBP at the start of this incident was James
Warfield, anothér cousin of theirs, Warfield had been called by the state to corroborate Juiquin’s
testimony but in the end, he had given such false testimony that the state felt obliged to call a
police officer who had interviewed him after the incident to impeach his testimony.

Warfield testified at the trial that at the time of the incident, he lived in the home of his
father, James Long, at 2206 Burnham. He said that he had been in the bathroom, shaving, when

he heard an argument. (R64, p. 101). When he went downstairs, he said, he heard someone
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saying, “This is Ant doing this to you all.” Then, he said, he heard gunshots. {(R64, p. 102). He
then ran outside, he said, and saw a man with dreadlocks and a “caramel complexion” and a
black hoodie and another man standing at the hood of a car. (R64, p. 104). He said he saw the
defendant squatting down in front of a red car. (R64, p. 109).

Warfield also testified that he saw JBP leave the sidewalk area and walk onto the street.
He said that he also saw IBP trading gunfire with these other men. (R63, p. 105). Then, he said,
he saw JBP lying on the street. (R63, p. 106). He said that he had seen the defendant start
shooting a gun before JBP fell onto the street. (R63, p. 117). He also said that when he saw the
defendant, the defendant was on the other side of the street, ducking down by a parked car.
(R63, p. 118).

The problem with Warfield’s testimony is that it was completely contradicted by the
story he had told the police right after the incident. His testimony at the trial was so incredible
that immediately after he had testified, the state felt compelled to call as a witness Officer
Michael Walisiewicz, who had taken the statement from Warfield, in order to impeach Warfield,
even though he had been the state’s own witness. Walisiewicz testified that after the incident,
Warfield had told him that he had not come down the stairs of his house until after he had heard
the gunshots., (R63, p. 121).

When he got outside, Walisiwicz said that Warfield told him he had seen JBP lying in the
middle of the street and that he had seen two people running. (R63, p. 122). He also told him
that one of the two men who he had seen running had dreadlocks and that the other man was
shorter, wearing dark clothing. (R63, p. 124).

Walisiewicz said that Warfield never told him that he had seem JBP with a gun or that he

had seen IBP engage in a gunfight. (R63, pp. 123, 125). He also said that Warfield had never
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said that he had seen anyone shooting or that he had heard a man say, “This is Ant doing this to
you.” (R63, p. 129). In other words, as shown by Otfficer Walisiewicz’ testimony, Warfield’s

{rial testimony was a complete falsification and in no way corroborated Juiquin’s trial testimony.

D. The Circumstances Surrounding the Statements Made by the Vietim at the Scene

Once JBP had fallen, Juiguin testified that he had run around the comer but that he had
then turned back to the scene. He said that he ran over to JBP and that JBP was saying that he
could not breathe. (R65, p. 75). He said that he and someone else picked up JBP from the
middle of the street and took him over to the area of Christina’s red car. (R65, p. 75).

Officer Derrick Kitts, who was on bicycle patrol, was the first officer to arrive at the
scene. He testified twice about his encounter with the victim who was lying on the sidewalk. He
testified at the hearing that was held on March 5, 201 regarding the issue of whether the victim’s
statements should be received as a dying declaration and he testified at the trial.

At the hearing, Kitts testified that when he had gone over to the victim, he noticed that he
had been shot in the chest and was pale and gasping for breath. (R52, p. 7; App. p. A28). He
said that he asked the victim if he could speak to him and that the victim had nodded yes. The
victim kept closing his eyes and seemed to go in and out of consciousness, he said. (R52, p. 8;
App. p. A29). Kitts said that he kept velling at the victim and tapping his shoulders and chest to
try to arouse him. Kitts said that he told the victim “something to the effect, don’t die on me, to
- wake up, and look at me.” (R52, p. 9; App. p. A30).

Then, Kitts said, he asked him, “Who shot you?” Kitt said the victim mumbled something
he could not understand. (R52, p. 9; App. p. A30). Then, Kitts said, he asked him that again and

leaned closer to him. That time, he said, he heard the victim say, “Anthony.” (R52, p. 9; App. p.
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A30). Then, Kitts said, the victim began to lose consciousness and he aroused him again. This
time, Kitts said, he asked him whether he knew the street name for Anthony and at that point, the
victim said, “Lil Ant”, (R52, p. 9; App. p. A30).

Officer Arzaga was nearby and overheard what the victim had said. Arzaga was familiar
with the names of the gangs in Milwaukee and he asked the victim, “LF Lil Ant?”, the LF
meaning the La Familia street gang. (R52, p. 10; App. p. A31). The victim answered, “no”, and
then he said “Two One”, meaning the 21% Street gang. (R52, p. 10; App. p. A31). At the trial, in
order not to bring in the issue of gangs, it was stipulated that the defendant was known as “2-1
Lil Ant” but that no reference would be made as to the meaning of “2-17. (R62, p. 23).

During this time, Kitts said, the victim’s condition was getting progressively worse and
he was gasping for air. After that , the EMT s arrived and took over the life saving measures,
(R52, p. 11; App. p. A32). After the victim had been placed in the ambulance, he died in the

ambulance on the way to the hospital. (R63, p. 30).

E. The Medical and Ballistics Evidence

Dr. Brian Linert conducted the autopsy on the victim and found that he had died of a
gunshot wound to the chest and abdomen. (R65, p. 102). The victim was found to have a blood
alcohol level of .09 and also had marijuana in his system. (R65, pp. 102-103).

The ballistics expert, Erik Gunderson, testified that three guns had been used in this
incident- one .40 caliber Smith and Wessen and two 9 millimeter weapons. (R65, pp. 48, 69).
He said that the ballistic evidence did not show who had done the shooting or who had begun the

shooting. (R63, p. 91).
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